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Looking For You! 


Trained eyes—and knowing hands—make 
the task of sorting, checking, verifying and 
totalling the proxies to be voted at your next 
meeting of stockholders more economical, 
less wearing on you and your staff. Let C T 
perform the task for you. 
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2868! 


Several state legislatures still in special 
session and already the total of tax law 
changes enacted this year is 2868 — 
nearly double the number enacted in 
any previous year in the nation’s history. 


A TREMENDOUS JOB, keeping abreast of the 
changes which affect corporations — unless the corpora- 


tion is C T protected. 

The C T System of Corporate Protection provides 
the company’s lawyer—and tax man or accountant if 
counsel so elects—with Special Notifications on impor- 
tant changes in state tax laws affecting corporations. 
The State Tax Reporter, furnished for each state in 
which C T serves, gives complete information about 
every state tax law change as soon as it is enacted. 

The nearest C T office will be glad to show you how 
C T protects a corporation against overlooking state 
report-tax requirements. 





- unlicensed 
foreign 


corporations 


Suits Against Withdrawn Companies 


Service on Statutory Agent in Causes of Action Arising in 
State Prior to Formal Withdrawal 


T HERE are occasions when a for- 
eign corporation, finding operations in 
a state in which it is licensed to be un- 
profitable, formally withdraws by filing 
the necessary documents. It is not in- 
frequently that suits are thereafter 
’ brought against such a company in the 
state’s courts involving causes of action 
which arose before withdrawal was ac- 
complished. As the provisions of the 
various states differ with respect to the 
method of service of process upon the 
statutory agent of the corporation un- 
der such circumstances, a review of 
pertinent existing requirements may be 
of interest. The general rule, which 
applies where there has been no revoca- 
tion upon withdrawal of the appoint- 
ment of the statutory agent previously 
designated by the corporation, has been 
stated thus: 


“The great weight of authority 
supports the view that where a for- 
eign corporation is duly authorized 
to do business in a state, and has ap- 
pointed a resident agent for the serv- 
ice of process, the withdrawal of the 
corporation from the states does not 
revoke the authority of the agent to 
receive service, and does not deprive 
the courts of that state of jurisdiction 
in an action on a liability arising in 
the state out of business done by a 
foreign corporation therein.” (Walters 
v. Curtis Candy Co., 172 Miss. 187, 159 
So. 560.) 


Application of General Rule 
in 27 States 


_ This rule would appear to have spe- 
cial force in those 27 states where there 
is no revocation effected upon with- 
drawal of the appointment of the agent 
for the receipt of process who was des- 
ignated upon qualification. These states 
are Arizona, California, Colorado, Con- 
necticut, Florida, Georgia, Idaho, Iowa, 
Kansas, Maryland, Massachusetts, Michi- 
gan, Mississippi, New Jersey, New 
Mexico, New York, North Carolina, 
Ohio, Oregon, Pennsylvania, South 
Carolina, South Dakota, Tennessee, 
Texas, Vermont, Virginia and West 
Virginia. 

In some of these states, however, ad- 
ditional provision is made for service of 
process upon others than the previously 
designated statutory agent in suits re- 
lated to causes of action accruing prior 
to withdrawal. This comes about by 
reason of the appointment of an agent 
for receipt of process as part of the 
withdrawal procedure or because of 
statutes which designate such an agent. 


In Maryland, a resident agent upon 
whom service of process to bind the 
corporation may be made, is designated 
in the documents filed upon withdrawal. 


In Ohio, the withdrawal papers sup- 
ply the Secretary of State with an ad- 
dress to which he may mail any process 
against the withdrawing corporation 
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“that may be served upon him.” There 
is, however, statutory authority for 
service upon the Secretary of State 
under circumstances where the desig- 
nated agent cannot be found, has not 
been maintained or no longer has the 
address which was supplied by the cor- 
poration. In an Ohio federal Court of 
Appeals decision where there had been 
a revocation of authority for non-pay- 
ment of taxes, service of process was 
upheld where made upon the person 
designated by the corporation to receive 
such service, in a suit related to liability 
to the plaintiff which accrued within 
the state before such withdrawal. (Kelly 
et al. v. Johnson Nut Co., 38 F. 2d 177.) 


In addition, there are to be found 5 
states — California, Colorado, Idaho, 
Mississippi, and New Mexico—where 
consent is given in the withdrawal doc- 
uments to service upon a State official 
—the Secretary of State in each in- 
stance except New Mexico—in actions 
upon liabilities incurred prior to with- 
drawal. New York and Pennsylvania, 
considered below, may also be regarded 
as within this group. 


In six states, it is to be noted that, 
upon qualifying, a ioreign corporation 
when designating a State official, as 
required by statute, as agent to receive 
process, clothes him with authority to 
continue as such agent so long as any 
liability remains outstanding in the 
state. These are Arizona, Connecticut, 
Kansas, Massachusetts, South Dakota 
and Vermont. In New York and Penn- 
sylvania, where the Secretary of State 
and the Secretary of the Commonwealth, 
respectively, are designated as statutory 
agent upon qualification, consent to 
service upon that official upon liability 
occurring before withdrawal forms a 
part of the withdrawal procedure. The 
like designation of a State official, upon 
qualification, in Virginia and West Vir- 
ginia would presumably continue the 


authority beyond withdrawal as to causes * 
of action arising prior to withdrawal, — 


In the remaining 10 states, Florida, ~ 
Georgia, Iowa, Michigan, New Jersey, 
North Carolina, Oregon, South Caro- 
lina, Tennessee, and Texas, where revo- 
cation is not effected during formal 
withdrawal the appointment of the des- 
ignated process agent to accept service 
in suits involving causes of action aris- 
ing within the state prior to withdrawal 
apparently may be regarded as extend- 
ing beyond the time of withdrawal. 


In Oregon, after withdrawal, a cor- 
poration must maintain an attorney in 
fact within the state upon whom proc- 
ess may be made until the statute of 
limitation shall have run against any- 
one bringing an action against the cor- 
poration which accrued prior to with- 
drawal. If not maintained, service may 
be made upon the Corporation Com- 
missioner. (Sec. 77-317, Comp. Laws 
Ann. 1940.) 


In Texas, the process agent must be 
maintained until the statutes of limita- 
tion have likewise run as to actions ac- 
cruing prior to withdrawal. If the agent 
is not so maintained, service may be 
made on the Secretary of State. (R. 
C. S. 1925, Art. 2031a, Sec. 3, as 
amended.) 


Revocation of Appointment of Agent 
in 21 States 


There are, however, 21 states where 
the procedure followed in withdrawing 
a foreign corporation, previously au- 
thorized to do business, involves a 
formal revocation of the appointment 
of its statutory agent to accept service 
of process upon it. 


In 10 of these 21 states, simultaneously 
with such revocation, the withdrawing 
corporation consents in writing to serv- 
ice upon a State official designated to 
receive process as its agent with respect 
to causes of action arising prior to with- 
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drawal. These states are Illinois, Indi- 
ana, Minnesota, Missouri, Montana, 
New Hampshire, North Dakota, Okla- 
homa, Washington and Wisconsin. In 
Delaware, revocation of the agent’s ap- 
pointment is provided by operation of 
Section 352 of Title 8 of the Delaware 
Code, under which the corporation is 
deemed to have consented to service 
upon the Secretary of State with refer- 
ence to causes of action arising while 
the corporation was authorized to do 
business. 


In the remaining 10 of the 21 states, 
revocation of the process agent’s ap- 
pointment is effected without the desig- 
nation by the withdrawing corporation 
of a State official to receive process. 
These states are Alabama, Arkansas, 
Kentucky, Louisiana, Maine, Nebraska, 
Nevada, Rhode Island, Utah and Wyo- 
ming. However, there are statutes in 
Alabama and Kentucky which provide 
for a State official to act as process 
agent after withdrawal of a corporation 
in connection with causes of action 
arising prior thereto. In Alabama, the 


statutes relating to qualification also 
contain a provision that a foreign cor- 
poration, after withdrawing and ceasing 
to transact business shall continue to 
maintain the agent for service of proc- 
ess within the state “until the statutes 
of limitation shall have run against the 
bringing of action against said corpora- 
tion.” (Sec. 192, Title 7, Code of 1940, 
as amended.) There, the effect of the 
revocation is tempered by the necessity 
of maintaining the agent for the statu- 
tory periods. In Arkansas, there are 
decisions upholding service of process 
upon a State official in suits related to 
causes of action arising before with- 
drawal. (Syndeman Bros. v. Wofford, 
49 S. W. 2d 363; Crown Central Petro- 
leum Corp. v. Speer, 174 S. W. 2d 547.) 
In Arkansas and Louisiana, service 
upon the statutory agent, whose au- 
thority had been rescinded upon with- 
drawal, was upheld where made subse- 
quently in a cause of action arising 
prior thereto. (Crown Central Petroleum 
Corp. v. Speer, 174 S. W. 2d 547; King 
v. American Tank & Equipment Corp., 
144 So. 293.) 


iomestic corporations 


DELAWARE 


Chancery Court renders opinion, after final hear- 
ing, in action attacking stock option plan. 


The Court of Chancery, New Castle 
County, recently rendered a decision after 
final hearing, in an action by a minority 
stockholder seeking to enjoin the de- 
fendant corporation from recognizing 
certain stock option agreements entered 
into with seven corporate officers under 


a stock option plan. Previously, the 
court had granted defendant’s motion 
for summary judgment and the plain- 
tiff had appealed. On the basis of three 
opinions of the State Supreme Court 
(90 A. 2d 660; 91 A. 2d 57; 92 A. 2d 
594), the case had been remanded for trial. 
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The plaintiff contended that the cor- 
poration would not receive anything of 
value in exchange for the options; that 
the officers had substantial incentives 
in salaries and other benefits; that they 
were adequately compensated before 
receiving the stock options, and that, 
if the corporation received something 
of value in exchange for the options, 
it did not receive a fair exchange. 
After a consideration of these con- 
tentions, the Court of Chancery con- 


cluded that the grounds of attack were 
without merit. 


Gottlieb v. Heyden Chemical Corpora- 
tion, 99 A. 2d 507. Robert C. Barab of 
Wilmington, for plaintiff. Richard F. 
Corroon, of Berl, Potter & Anderson, 
of Wilmington, and Harmon Dun- 
combe and George Rowe, Jr., of New 
York City, for defendant. Commerce 
Clearing House Court Decisions Requi- 
sition No. 502777. 


Defendants’ motions to dismiss and for summary 

judgment denied in suit involving stock option 

plan, where a case of constructive fraud was made 
out under pleadings and affidavits. 


Plaintiff, a substantial holder of de- 
fendant corporation’s stock, sought to 
cancel stock issued under a plan 
adopted by the requisite statutory vote, 
claiming the plan was illegal because 
it constituted an oppressive exercise by 
the majority stockholder of an admitted 
legal right and, further, that the stock 
sold under the plan was sold for a 
grossly inadequate consideration. De- 
fendants, consisting of the corporation, 
the majority stockholder and other 
stockholders who had exercised their 
option under the plan, moved to dis- 
miss and for summary judgment. The 
Court of Chancery, New Castle 
County, observed: “If the complaint 
sets forth a legally recognized claim 
for relief and if any material fact is 
in dispute, the defendants’ motions 
must fall.” 


The plan, designed to relieve the cor- 
poration’s critical financial condition 
by raising additional capital, brought 
about amendments to the certificate of 
incorporation, changing the $1. par 
value of the corporation’s 1,000,000 
shares to 40¢ per share, reducing the 
capital account from $1,000,000 to 


$400,000, increasing the number of 
authorized shares to 2,000,000 shares 
with a par value of 40¢ per share, and 
denying stockholders’ preemptive 
rights, except upon consent of and 
under terms granted by the holders of 
a majority of the stock. At the same 
time the stockholders authorized the 
issuance of stock rights to the record 
stockholders to purchase their pro rata 
share of the 1,000,000 additional shares 
of stock at 40¢ per share upon certain 
terms and conditions including a re- 
striction that the rights or options were 
not to be transferable and had to be 
exercised within fifteen days. 


After considering conflicting claims 
of the parties, the court-ruled that de- 
fendants’ motions were to be denied, 
regarding plaintiff as having set forth 
a legally recognized claim and that the 
pleadings and affidavits raised a sub- 
stantial factual dispute as to the legal 
propriety of the motives of the corpo 
rate defendant and its controlling 
stockholder which could only be re- 
solved by a hearing. The court found 
that the affidavits filed raised a serious 
and substantial question as to the pos- 
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sible gross inadequacy of the 40¢ per 
share stock price, which it could not 
resolve on a motion for summary judg- 
ment, finding that there was made out, 
pleading-wise, a case of constructive 
fraud, which it was plaintiff’s burden 
to show at the trial. 


Bennett v. Breuil Petroleum Corpora- 
tion et al., 99 A. 2d 236. Aaron Finger 
of Richards, Layton & Finger of Wil- 
mington; Homer H. Woods, of Hodg- 
son, Russ, Andrews, Woods & Good- 
year of Buffalo, New York, for plain- 
tiff. James R. Morford and William 
Marvel of Morford, Bennethum & 
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Marvel of Wilmington, and John H. 
Cantrell and Roy L. Sullivan of McIn- 
nis, Cantrell, Thompson and Sullivan 
of Oklahoma City, Oklahoma, for de- 
fendant, Breuil Petroleum Corporation. 
James R. Morford of Morford, Ben- 
nethum & Marvel of Wilmington, and 
C. A. McKenzie of Oklahoma City, 
Oklahoma, for defendants James F. 
Breuil, Sr., Maxine M. Breuil, James 
F. Breuil, Jr., Alicia Breuil Lammerts 
and Leland K. MacFarland. Commerce 
Clearing House Court Decisions Requi- 
sition No. 501681. 


Stockholder of corporation who acquired his stock . 
after record date set to determine stockholders 
entitled to vote on consolidation, ruled not entitled 


Defendant was a Delaware corpora- 
tion which had been formed by a con- 
solidation of a Massachusetts corpo- 
ration and another company. The di- 
rectors of the Massachusetts corpo- 
ration, in which plaintiff subsequently 
became a stockholder, had fixed the 
close of business May 10, 1951, as the 
record date for the determination of 
the stockholders entitled to notice of 
and to vote at a special meeting of 
stockholders on June 19, 1951, at which 
the consolidation would be voted upon. 
Plaintiff bought 500 shares of common 
stock, which had voting rights, on June 
1, and these were put in his name on 
June 11. On June 14, he wrote the 
corporation that he was opposed to the 
consolidation and registered his disap- 
proval. On June 21, he wrote to the 
corporation demanding payment for 
his stock. On August 31, the secretary 
of the consolidated corporation wrote 
the plaintiff that his demand for ap- 
praisal and payment would not be 
recognized. 





to appraisal and payment. 
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The Supreme Judicial Court of Mass- 
achusetts examined the statute; Gen- 
eral Laws (Ter. Ed.) c. 156, Sec. 46E, 
which grants appraisal rights to a 
stockholder of a corporation which has 
voted to consolidate if the stockholder, 
at the meeting of stockholders, has 
voted against such consolidation, “if 
entitled to vote.” The court interpreted 
this to refer to stock “entitled to vote.” 
It concluded that the plaintiff’s stock 
was “entitled to vote” and stressed that 
the prior holders of the greater part 
of plaintiff’s stock had in fact voted it 
and had voted it in favor of the con- 
solidation. “The result is,” remarked 
the court, “that the plaintiff cannot 
maintain his bill to compel the defend- 
ant to pay for his stock.” 


Booma v. Bigelow-Sanford Carpet Co., 
Inc., 111 N. E. 2d 742. Edward R. But- 
terworth and Daniel Santry of Lynn, 
for plaintiff. Joseph P. Rooney of Bos- 
ton and Caleb Loring, Jr., of Belmont, 
for defendant. 
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NEW YORK 


Stock issued by newly formed service corporation 

to employees who left lucrative positions, held sup- 

ported by consideration consisting of their knowl- 

edge and good will as property within the meaning 
of Sec. 69, SCL. 


A trustee in bankruptcy sued to re- 
cover the par value of stock issued by 
the bankrupt corporation allegedly 
without receipt of legal consideration 
therefor. The stock had been issued 
to individual defendants, previously 
employed in lucrative positions, at the 
time of the organization of the com- 
pany, to induce them to come with it 
and to compensate them for the risk 
they took. The New York Supreme 
Court, Special Term, Part V, noted 
that the company was incorporated to 
do business as consultants in the fields 
of management, engineering, finance, 
pension plans, public relations and la- 
bor relations. 


In construing Section 69, Stock Cor- 
poration Law, governing consideration 
for the issuance of stocks and bonds, 
the court said that the statute must be 
construed in the light of existing busi- 
ness conditions. In holding that there 
was consideration for the issuance of 
the stock, for the individuals to under- 
take to leave their employment and 
also to undertake to enter into an 
agreement to render their services to 


the new corporation, the court re- 
marked: “In comparatively recent years 
there has developed a type of service 
business which has no physical assets, 
stock in trade or inventories but which 
makes available to those engaged in 
what may be described as standard or 
traditional businesses specialized sery- 
ices required by these businesses. Ex- 
amples are advertising, public relations, 
labor relations, sales and distribution 
advice, financing, pension planning, 
estate planning and many forms of en- 
gineering advice. It is the knowledge 
and goodwill of those capable of per- 
forming these services which consti- 
tutes the principal asset of corpora- 
tions engaged in such businesses. By 
modern usage this is property and 
property within the meaning of this 
term as used in our statute.” 


Brown v. Watson, 130 N. Y. L. J. 2143; 
124 N. Y. S. 2d 504. Cyrl D. Wagner 
of New York City, for defendant Wal- 
lace W. Watson, Sidney G. Madenberg 
of New York City, for defendant Wil- 
liam F. Lang. 


Sale of banking and fiduciary business by a banking, 

trust and title insurance company, regarded as en- 

titling non-consenting stockholders to appraisal of 
their stock. 


The New York Supreme Court, Spe- 
cial Term, New York County, Part I, 
in the case of In re Schulte, 114 N. Y. 
S. 2d 162, (The Corporation Journal, 
December 1952—January 1953, page 
168), regarded the sale of the banking 
and fiduciary business by a banker, 


trust and title insurance company as @ 
sale in the regular course of business, 
not entitling non-consenting stockhold- 
ers to appraisal of their stock. It was 
viewed as a sale of property which was 
not so integral as to be indispensable 
for the transaction of the company’s 
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ordinary business, but was rather a 
transfer of property not necessary for 
the successful operation of the business 
and hence did not come within the pur- 
view of Section 20 of the Stock Corpo- 
ration Law, so as to entitle the peti- 
tioners to an appraisal and determina- 
tion of the value of their stock. 


Upon reviewing the same transac- 
tion, the Supreme Court, Appellate Di- 
vision, First Department, reached the 
conclusion that the sale was not one 
in the ordinary course of the business 


and directed compliance to be had with 
the appraisal procedure prescribed by 


Section 21 of the Stock Corporation 
Law. 


Kunin et al. v. Title Guarantee & Trust 
Co., 121 N. Y. S. 2d 220. Joseph K. 
Reichbart, of counsel, (Lester Gutter- 
man, on the brief; Gutterman, Newman 
& Reichbart, attorneys) of New York 
City, for appellants. Joseph V. McKee, 
of counsel, (John J. Boyle, on the 
brief; Joseph V. McKee, attorney) of 
New York City, for respondent. 


oreign corporations 


CALIFORNIA 


Corporation, with agents engaged in state in sales 
promotion work, held “doing business” for purposes 
of service of process. 


The question was whether defendant 
unlicensed foreign corporation was “do- 
ing business” in California so as to 
make it amenable to service of process 
and to the jurisdiction of the Superior 
Court. There were California local dis- 
tributors of the defendant’s products, 
which were manufactured in and 
shipped, from New Jersey, upon the 
receipt of orders. No stock was main- 
tained in California and the company 
had no officer or representative, other 
than the distributor, in the state author- 
ized to contract for it. However, the 
corporation had a Pacific Coast divi- 
sion manager and five other employees 
engaged solely in sales promotion 
work. No collections for the sales of 
products to California supply houses 
were made in California. After a con- 
sideration of the evidence outlining de- 


tails of the sales promotion work, the 
District Court of Appeal, First District, 
Division 1, observed that defendant’s 
employees were doing just about every- 
thing full-fledged sales agents might do 
except the taking of orders, the deliv- 
ery of goods, and the collection of the 
sales price. It noted that they went 
up and down the state developing busi- 
ness by keeping in touch with the com- 
pany’s supply houses, making and 
maintaining contacts with hospital of- 
ficials, apprising them of defendant’s 
new and improved products, attending 
conventions of physicians, surgeons 
and hospital officials, carrying on their 
business development and sales promo- 
tional work, including: the display of 
the company’s products. 


After a review of pertinent Califor- 
nia decisions, the court concluded that 
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Under the present statutes of a great majority of the 
states you can effect savings in taxes, or tax report prepa- 
ration time, or both, by careful timing of certain year-end 


corporate filings. 


Savings can be made in most states by timing with- 
drawals and dissolutions, when practicable, to take effect 
on or before December 31. Incorporations and qualifica- 
tions timed to take effect on or after January 1 result in 
savings in most states. 


Ask the nearest C T office for information about the 
state in which you are handling a year-end filing. The 
information —for lawyers only —will be supplied without 
charge or obligation. 
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the corporation’s activities constituted 
“doing business” in the state within the 
meaning of the law and to the extent 
that assumption of jurisdiction over it 
was consistent with due process. 


NEW HAMPSHIRE 


Kneeland v. Ethicon Suture Labora- 
tories, Inc. et al., 257 P. 2d 727. David 
E. Adelson of Emeryville, for appel- 
lant. Brown, Rosson & Berry of Oak- 
land, for respondent. 


Service of process upheld where made on agent 
having broad authority to further corporation’s 
business in state, effected through distributors, 
although no direct sales were made by the company. 


Plaintiff, a resident of New Hampshire, 
a former employee of defendant Wis- 
consin corporation, sued in a New 
Hampshire court for breach of a con- 
tract of employment. Service was ef- 
fected in New Hampshire on defend- 
ant’s New England representative. De- 
fendant manufactured its products in 
Wisconsin. It marketed them in New 
England through two franchised dis- 
tributors and made no direct sales to 
any customers in New Hampshire. 
Plaintiff, as defendant’s employee, as- 
sisted in the sale of defendant’s prod- 
ucts, and in their promotion, assisted 
dealers with problems arising in the 
use of defendant’s products and equip- 
ment and established new dealers, and 
understood he was under the direction 
of one of the two franchised distribu- 
tors. Copies of orders he obtained were 
forwarded to the defendant in Wiscon- 
sin and to the defendant’s New Eng- 
land representative in Boston, upon 
whom service was effected. Plaintiff 
received a salary plus a commission of 


2% on all sales made in his territory. 
The New England representative had 
duties similar'to those of the plaintiff, 
whose territory included New Hamp- 
shire, Vermont and northern New 
York. 


The New Hampshire Supreme Court 
concluded that the activity carried on 
in New Hampshire “was of such a 
character as to make it reasonable and 
just to subject the defendant to the 
jurisdiction of the courts of this state. 
The plaintiffs’ activity was systematic 
and continuous.” The service was also 
upheld as being upon an agent “having 
charge” of the defendant’s business in 
New Hampshire. 


Taylor v. Klenzade Products, Inc.,* 92 
A. 2d 910. Robert E. Earley and 
Charles J. Flynn, for the plaintiff. Mc- 
Lane, Davis, Carleton & Graf and Ar- 
thur A. Greene, for the defendant. 


*The full text of this opinion is 
printed in the State Tax Reporter, 
New Hampshire, page 701. 
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NEW JERSEY 


Service of process upon unlicensed foreign corpo- 
ration, doing business in the state at the time cause 
of action arose, held not invalidated by subsequent 


discontinuance of 


One of the defendant corporations, a 
New York company, not licensed in 
New Jersey, contended it was not 
amenable to process in New Jersey 
when service was made upon its presi- 
dent, a New Jersey resident. The Su- 
perior Court of New Jersey, Appellate 
Division, concluded that the evidence 
in the record made it abundantly clear 
that, in acting in New Jersey as the 
exclusive sales agent of a New Jersey cor- 
poration, it was, in fact, doing business 
in New Jersey at the time the cause of 
action arose. The court stressed that 
the fact that it withdrew from New 
Jersey thereafter did not invalidate 
service upon it through serving its 
president, a local resident. “Natural 
justice,” observed the court, “requires 
that a foreign corporation which trans- 


NEW YORK 


activity in state. 


acts its business in another state should 
be subject to the service of process of 
that state upon its representatives aris- 
ing out of the conduct of its business 
here.” 


Mayflower Industries, Inc. v. Thor 
Corporation et al.,* 25 N. J. Super. 248, 
96 A. 2d 92. Thomas J. Brogan of Jer- 
sey City argued the cause for the de- 
fendant-respondent Thor Corporation. 
Daniel G. Kasen argued the cause for 
the defendant-appellant, Morris S. Segal 
Corporation. Kasen, Schnitzer & Kasen 
of Newark, attorneys. Morris M. Schnit- 
zer, of counsel. 


*The full text of this opinion is 
printed in the State Tax Reporter, New 
Jersey, page 519. 


Solicitation of business, accompanied by other local 
activities, ruled sufficient to uphold the service 
of process. 


The defendant-respondent railway com- 
pany was held to be present within the 
state by the Court of Appeals of New 
York, so as to be amenable to service 
of process, under circumstances where 
the company had two offices within the 
state which were admittedly freight so- 
licitation offices, although no _ trains 
were operated in the state, where a 
directors’ meeting was held once a 
year in the state, and where one of the 
offices, in charge of a vice-president 
who was also secretary and assistant 


treasurer, was listed in the telephone 
directory as an “Executive Office,” and 
in the “Official Guide of the Railways” 
as one of the corporation’s three “Gen- 
eral Offices,” the other two being lo- 
cated in other states. There was also 
uncontradicted evidence that business 
transactions relating to the company’s 
financial structure were conducted with 
the public at one of the New York 
offices. 


The court concluded that the solici- 
tation of business, when added to the 
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evidence of other proven business ac- 
tivities conducted in the state, brought 
the corporation within the jurisdiction 
of the state courts. 


Elish et al. v. St. Louis Southwestern 
Railway Company et al.,* 305 N. Y. 267, 
112 N. E. 2d 842. Abraham K. Weber 


of New York City, for appellants. Mark 
F. Hughes and Vincent R. FitzPatrick 
of New York City, for respondent ap- 
pearing specially. 


*The full text of this opinion is 
printed in the State Tax Reporter, New 
York, page 12,424. 


Service on corporation vacated where made on its 
president while in state on personal business. 


Defendant Republic of Panama corpo- 
ration appeared specially and moved 
that service of process upon its presi- 
dent should be vacated and the action 
dismissed upon the ground that the 
court had not acquired jurisdiction over 
it. It was alleged that the president 
was a resident of Florida and that he 
engaged in personal, as distinguished 
from corporate, business when served 
with process in New York. The com- 
pany had no office in New York. Plain- 
tiff, in opposing the motion to vacate 
service, asked the court to consider the 
following facts: (1) The agreement on 
which the action was brought was made 
in New York; (2) the corporate de- 
fendant’s assistant secretary resided in 
New York; (3) a New York City bank 
was chosen as the depositary of a fund 
placed in escrow; and that the fund 
was located in New York. 


The New York Supreme Court, Spe- 
cial Term, Part I, Kings County, 
granted defendant’s motion to vacate 


the service of process, concluding that 
the defendant’s activities in the state 
did not constitute such doing of busi- 
ness as to render it amenable to service 
of process. The court regarded plain- 
tiff as having fallen far short of show- 
ing that the defendant was present with 
a fair measure of permanence and con- 
tinuity or that it had manifested its 
presence within the state by conduct- 
ing systematic business activities there. 


Bensonhurst National Bank of Brook- 
lyn in New York v. Flynn,* 119 N. Y. S. 
2d 299. Morton H. Farber of New York 
City, for defendant Constellation Films, 
Inc., for the motion. Gustave I. Jahr 
of New York City, for defendant Errol 
Flynn. Watson, Kristeller & Swift 
(Frederic W. Dillingham, of counsel), 
of New York City, for plaintiff and 
opposed to the motion. 


*The full text of this opinion is 
printed in the State Tax Reporter, New 
York, page 12,396. 


Service of process upon receptionist in office of 
licensed foreign corporation, ruled not to bring 
about jurisdiction over company. 


Service of process upon defendant for- 
eign corporation was attempted to be 
effected by leaving it with a reception- 
ist at appellant’s offices in New York 
City. Defendant, which was authorized 
to do business in the State of New 
York, had designated the Secretary of 


State as agent for receipt of service of 
process. The New York Supreme 
Court, Appellate Division, First De- 
partment, granted a motion to set aside 
the service of the summons, after re- 
viewing the method of personal service 
of a summons upon a foreign corpo- 
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ration as stipulated by Section 229 of 
the Civil Practice Act, concluded that 
there was not compliance with the stat- 
ute as its requirements were not met. 
It was noted that no effort was made 
to serve the Secretary of State or an 
officer of the company, there being 
thirteen who maintained offices in New 
York City. The court also noted that 
the attempted service was inadequate, 
as the receptionist who was served had 
no authority to act as a managing 
agent, as his duties and responsibilities 
were strictly limited. “The fact that 
the corporation ultimately received the 
summons,” observed the court, “did 
not, as the Special Term held, validate 
the service thereof.” Jurisdiction was, 


UTAH 


therefore, held not to have been ac- 
quired over the corporation. 


Commissioner of the State Insurance 
Fund v. Singer Sewing Machine Com- 
pany et al., 119 N. Y. S. 2d 802. William 
Philo Clark, of counsel (Elliott E. 
Vose with him on the brief; Winthrop, 
Stimson, Putnam & Roberts, attor- 
neys) of New York City, for defendant- 
appellant. Raymond C. Green, of coun- 
sel (William H. Stieglitz and Harry 
Schechter with him on the brief; Ber- 
nard Katzen, attorney) of New York 
City, for plantiff-respondent. Commerce 
Clearing House Court Decisions Requi- 
sition No. 491634. 


Sales to wholesale distributors in Utah, title passing 
in Indiana, ruled not to give rise to jurisdiction 
over seller. 


“We are here confronted,” observed 
the Supreme: Court of Utah, “with the 
question of whether the defendant was 
doing business in this state so that serv- 
ice of summons upon its regional serv- 
ice manager brought it within the juris- 
diction of our courts. Defendant, a 
Delaware corporation, has its principal 
place of business in Indiana, where it 
manufactures gas and electric home ap- 
pliances which are distributed nation- 
ally through wholesale distributors in 
the various states. Plaintiff, Western 
Gas, Inc., was for several years one of 
such distributors. On June 10, 1951, 
Servel terminated its contract and gave 
Zion’s Cooperative Mercantile Institu- 
tion of Salt Lake City the franchise. 
As a result of alleged wrongs in con- 
nection therewith, plaintiff commenced 
this action. It is not disputed that Ser- 
vel maintains no place of business of 
any kind in Utah, has no office, tele- 
phone nor real nor personal property, 


and has no employee located here. Be- 
cause of this, plaintiff attempted serv- 
ice of summons on defendant by serv- 
ing a Mr. Frank Reid, regional service 
manager for Servel, who was tempo- 
rarily within the state of Utah staying 
at a hotel.” 


The court noted that under the de- 
fendant’s contract with its distributor 
title to all shipments passed from the 
defendant in Indiana, the distributor 
handling all business of marketing the 
products in Utah, promoting sales ac- 
tivities and maintaining an installation 
and service department to supervise 
service activities of dealers and main- 
taining an adequate stock of parts and 
to fulfill warranty on the products. 
There was no evidence: that the defend- 
ant’s employees either solicited, or 
made, any direct sales of goods in 
Utah, or sold any destined for Utah 
except to the wholesale distributors. 
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Affirming a judgment granting -de- 
fendant’s motion to dismiss for lack of 
jurisdiction, the court said: “There has 
been cited no authority, and we have 
found none which would bring the 
paucity of facts upon which plaintiff 
contends that the defendant Servel was 
doing business here within the mean- 
ing of that phrase as established by the 
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numerous cases adjudicated upon the 
subject.” 


Western Gas Appliances, Inc. v. Servel, 
Inc., 257 P. 2d 950. E. L. Schoenhals 
and J. Royal Andreasen of Salt Lake 
City, for appellant. Cheney, Marr, Wil- 
kins & Cannon and Richard H. Nebe- 
ker of Salt Lake City, for respondent. 


Property shipped out of state subsequent to assess- 
ment date, held subject to property tax. 


Appellee company, a grain broker, had 
in its grain elevator on the assessment 
date in 1951, March 10, a quantity of 
wheat, the assessment of which was in 
question. The company contended that, 
as it was under contract, dated Febru- 
ary 2, 1951, to ship the wheat to a Mis- 
souri purchaser, the wheat was the sub- 
ject of interstate commerce. Due to 
transportation delays, the wheat did not 
begin its movement from the company’s 
Nebraska elevator until March 12, 1951, 
two days after the assessment date. 


The Nebraska Supreme Court, re- 
versing a judgment in favor of the 
company, held that the wheat was not 
immune to or exempt from local taxa- 
tion. The court remarked: “The fact 
that property is intended or destined 
for removal from a state does not im- 
press it with the character of interstate 
commerce so as to render it immune 
from state taxation by virtue of the 
operation of the commerce clause of 
the federal Constitution. Art. I, Sec. 8, 


Constitution of United States. The im- 
munity attaches when, but not until, 
the property has been started towards 
its destination outside the state in a 
movement intended to be continuous, 
except for such delays as are incidental 
to the kind of transit selected. If the 
interstate movement has not begun the 
mere fact that such a one is contem- 
plated or that the property has been 
partially prepared for the purpose does 
not withdraw it from the power of the 
state to tax it.” 


State of Nebraska v. T. W. Jones 
Grain Co.,* 58 N. W. 2d 212. Charles 
M. Bosley, for appellee. Clarence S. 
Beck, Attorney General, and Dean G. 
Kratz, for appellant. (Petition for writ 
of certiorari filed in the Supreme Court 
of the United States, September 9, 1953; 
Docket No. 329.) 


*The full text of this opinion is 
printed in the State Tax Reporter, 
Nebraska, page 2764. 
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Illinois — H. B. 732 provides that an unqualified foreign corporation or bank- 
ing association although it may not establish in Illinois a place of business or 
agency for the conduct of business as a fiduciary, may act as trustee, executor, 
administrator, administrator to collect, guardian, conservator, or in any other like 
fiduciary capacity, if authorized to act in such capacity in its home state, and 
provided Illinois corporations are granted the same right in the state of incor- 
poration of such foreign corporation or banking association. H. B. 734 prohibits 
a foreign corporation from procuring a certificate of authority under the Business 
Corporation Act to act in the fiduciary capacities mentioned. 

H. B. 410 contains provision that foreign corporations, authorized by their 
charters to invest and loan money may, without qualifying in the state, purchase 
or contract to purchase notes or other evidences of indebtedness, secured by any 
security instrument, including mortgages or trust deeds in the nature of mortgages 
conveying real or personal property in the state. 


Missouri — H. B. 296 authorizes foreign banking corporations and savings 
and loan associations to acquire indebtedness, secured with or without other se- 
curity, by mortgage or deed of trust on real estate in Missouri, without being 
licensed to do business in the state. Such corporations and associations may also 
acquire, hold, collect and enforce notes on security instruments evidencing such 
indebtedness. Activities in the state in purchasing, holding, servicing, collecting 
or enforcing such loans or indebtedness are not to be regarded as doing business 
in the state. 


Ohio — S. B. 320 contains provision that any foreign corporation doing busi- 
ness in the state, which fails to qualify, shall be conclusively presumed to have 
designated the Secretary of State as its agent for service of process in any action 
against such corporation, including any action to recover the statutory forfeiture 
for failure to qualify. 


Oklahoma — H. B. 864 grants to an unqualified foreign corporation power 
to act as executor, administrator or trustee. 


Oregon — S. B. 385 provides for the acquisition of notes secured by real 
estate mortgages by foreign banks, trust companies and insurance companies 
without necessity for qualification, to be held for a period not exceeding five years, 
upon appointing the Corporation Commissioner attorney for service of process 
and payment of an annual license fee of $200. 


Pennsylvania — House Bills 811 and 812 have re-enacted the provisions 
for the corporate net income tax and the corporate income tax, respectively, for 
an additional two years. Tentative returns and payments, similar to those made 
in 1953, are also called for during the additional two years. House Bill 813 has 
effected a postponement of the “manufacturing exemption,” in connection with 
the capital stock tax of Pennsylvania manufacturing companies and the franchise 
tax of foreign manufacturing companies, for an additional two years. 
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appealed to the 
supreme court 


The following cases previously digested in The Corporation Journal have 
been appealed to The Supreme Court of the United States.* 


ARKANSAS. Docket No. 115. Parker, Commissioner of Revenues v. Kern- 
Limerick, Inc., 254 S. W. 2d 454. (The Corporation Journal, October—November, 
1953, page 274.) State sales tax—purchases by government contractor—immunity 
from state taxation. Appeal filed, June 11, 1953. Jurisdiction noted, October 12, 1953. 


INDIANA. Docket Nos. 261 and 262. Gross Income Tax Division et al. v. 
Surface Combustion Corp., — N. E. 2d —. (The Corporation Journal, August- 
September, 1953, page 254.) Interstate commerce—installation of machinery by 
seller. Petition for certiorari filed, August 14, 1953. Certiorari denied,-October 12, 
1953. 


MARYLAND. Docket No. 160. Miller Brothers Company v. State of Mary- 
land, 95 A. 2d 286. (The Corporation Journal, June-July, 1953, page 232.) Collec- 
tion of use tax from nonresident seller through attachment of delivery truck of 
seller. Appeal filed, June 30, 1953. Jurisdiction noted, October 12, 1953. 


MISSISSIPPI. Docket No. 179. Coleman et al. v. Trunkline Gas Company, 
63 So. 2d 73. (The Corporation Journal, October-November, 1953, page 276.) 


State privilege tax on pipe line transportation—validity—interstate commerce. 
Petition for writ of certiorari filed, July 15, 1953. Certiorari denied, October 12, 
1953. 


NEBRASKA. Docket No. 329. State of Nebraska v. T. W. Jones Grain Co., 
58 N. W. 2d 212. (The Corporation Journal, December 1953—January 1954, page 
296.) Property tax—grain shipped out of state after assessment date. Petition 
for writ of certiorari filed, September 9, 1953. 


NEW JERSEY. Docket No. 383. A. P. Smith Mfg. Co. v. Barlow et al., 
98 A. 2d 581. (The Corporation Journal, October—November 1953, page 266.) 
Corporate contribution to a university—validity. Appeal filed, September 29, 1953. 
October 26, 1953: “Per. Curiam: The appeal is dismissed for the want of a substantial 
federal question.” 


WASHINGTON. Docket No. 335. General Electric Co. v. State of Wash- 
ington, 256 P. 2d 265. (The Corporation Journal, August—September, 1953, page 
256.) Business and occupation tax—liability of private corporation performing 
services for federal agency. Appeal filed, September 11, 1953. Jurisdiction noted, 
November 9, 1953. 


* Data compiled from CCH U. S. Supreme Court Bulletin, 1953-1954. 
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Florida — Accounts receivable owing to a foreign corporation authorized 
by permit to transact business in the state are subject to the intangible property 
tax, regardless of the fact that such sales and credits are subject to approval and 
acceptance by the corporation through its principal corporate office which is 
located outside the state. If locality is to be attributed to these credits, they must 
be localized at the place of the incurrence of the debt. Their situs, if their taxa- 
bility depends upon situs, is at the locality at which the obligation was incurred. 
(Opinion of the Attorney General, State Tax Reporter, Florida, {| 29-003.) 


Indiana — The statute, which provides that the Secretary of State shall 
withhold the issuance of a certificate of voluntary dissolution or a certificate of 
withdrawal until the receipt of a notice from the Department that gross income 
taxes levied against the corporation have been paid, has no effect in the case of 


a merger or consolidation. (Opinion of the Attorney General, State Tax Reporter, 
Indiana, § 15-059.) 


Kentucky — A municipal license fee imposed for revenue purposes on de- 
liveries made in the city of goods already sold cannot be applied to foreign con- 
cerns operating exclusively in interstate commerce. (Opinion of the Attorney 
General, State Tax Reporter, Kentucky, § 34-926.) 


Nevada — Where a corporation has followed the statutory procedure to 
authorize its issuance of participation certificates in lieu of or in addition to 
stocks, etc., this constitutes in effect an increase in its capital to the extent pro- 
vided in the resolution adopted by the stockholders and trustees, and therefore 
the corporation should pay the fee provided by statute for the filing of amend- 
ments to articles of incorporation. (Opinion of the Attorney General to the 
Secretary of State, State Tax Reporter, Nevada, { 3-001.) 


New York — The excess of capital stock resulting from a merger of a 
domestic insurance corporation with a foreign insurance corporation, where the 
domestic corporation survives, is taxable under Section 180 of the Tax Law, 
regardless of the classification ascribed for other purposes. (Opinion of the 


Attorney General to the Superintendent of Insurance, State Tax Reporter, New 
York, {| 98-372.) 


Tennessee — Cooperatives are subject to the payment of ad valorem taxes, 
whether they sell their products to members or nonmembers. The tax exemption 
granted cooperatives does not apply to the ad valorem tax, which was meant to 


be levied on all merchants generally. (Opinion of the Attorney General, State 
Tax Reporter, Tennessee, {{ 24-001.) 


Washington — Where a Washington corporation is being voluntarily dis- 
solved and its real property assets distributed, in kind, to shareholders in exchange 
for their surrender of corporate stock, the transfer is taxable under the convey- 
ance tax requirements, there being actual consideration in the exchange of an 
interest in real property for the shares of stock. (Opinion of the Attorney General 


to the Prosecuting Attorney of Kings County, State Tax Reporter, Washington, 
q 57-012.) 
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important matters ' 


= For December and January 


This Calendar does not purport to be a complete calendar of all matters requiring atten- 
tion by corporations in any given state. It is a condensed calendar of the more important — 
requirements covered by the State Report and Tax Bulletins of The Corporation Trust 
Company. Attorneys interested in being furnished with timely and complete information 
ing all state requirements in any one or more states, including information regarding 
forms, practices and rulings, may obtain details from any office of The Corporation Trust 
Company or C T Corporation System. 


Alabama — Annual Application Fee for permit to do business due on or before 
February 1.—Domestic and Foreign Corporations. 


Alaska — Annual Corporation Tax due on or before January 1—Domestic and 
Foreign Corporations. 


Delaware — Annual Report due on or before first Tuesday in January.— 
Domestic Corporations. 
Withholding at Source Returns due January 31.—Domestic and For- 
eign Corporations paying compensation to Delaware employees. 
District of Columbia — Annual Report published and filed between January 1 
and January 20.—Domestic Corporations. 
Application for license in connection with District Franchise (Income) 
Tax due before January 1—Domestic and Foreign Corporations. 


Georgia — Annual License Tax Report due on or before January 1—Domestic 
and Foreign Corporations. 


lowa— Quarterly Retail Sales Tax Return and Payment due on or before 
January 20.—Domestic and Foreign Corporations. 


Louisiana — Annual Report due February 1.—Domestic Corporations. 


Maryland — Quarterly Return of Tax withheld at the soutce due on or before 
January 31.—Domestic and Foreign Corporations. 


Missouri— Annual Franchise Tax due on or before December 31.—Domestic 
and Foreign Corporations. 

Quarterly Retail Sales Tax Return and Payment due on or before 
January 15.—Domestic and Foreign Corporations. : 

New Hampshire — Annual Maintenance Fee due on first business day of 
January.—Foreign Corporations. 

South Carolina — Annual Statement due January 31.—Foreign Corporations. 

South Dakota — Quarterly Retail Sales Tax Return and Payment due on or 
before January 15.—Domestic and Foreign Corporations. 

United States — Fourth Installment of Income Tax due on or before December 
15.—Domestic Corporations and Foreign Corporations having an office or 
place of business in the United States. 

West Virginia — Annual Business and Occupation (Gross Sales) Tax Return 
and Payment due January 30.—Domestic and Foreign Corporations. 
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entary literature 


In connection with its various activities The Corporation Trust Company 

pdublishes the following supplemental pampblets, amy of which will be 

sent without charge to readers of The Journal. Address The Corporation 
Trust Company, 120 Broadway, New York 5, N. Y. 


"Agent for Process. Case histories of corporation officials who suddenly found out 
that trouble can take funny bounces when statutory representation is 
entrusted to a business employee. 

‘Corporate Confusion. A discussion of the wriggling, twisting, seemingly opposite 
court decisions which make building a pattern for out-of-state operations 

by a corporation a risky business these days. 

Direct Line to Domestic Corporation Work. The easy way for a lawyer to get 
information on domestic corporation costs and requirements in any state 
or Canadian province. 

‘A Pretty Penny ... Gone! The troubles that descend upon a corporation— 
as shown by actual court cases—if its agent cannot be found when service of 
process is attempted. 

| What Constitutes Doing Business. A 192-page book containing brief digests of 
decisions selected from those in the various states as indicating what is 
construed in each state as “doing business.” 

Before and After Qualification. A complete list of aids and services—including 
those supplied without charge—which CT furnishes for lawyers working 
on foreign corporation matters. 

Corporate Tightrope Walking. An informal presentation of recent developments 
affecting corporations carrying on business in interstate commerce—de- 
velopments corporation officers and attorneys will want to watch carefully. 

Suppose the Corporation’s Charter Didn’t Fit! Shows how charter provisions 

which suit well enough at time of organization may be handicaps for the 
corporation in later life—some measures to avoid them that a lawyer 
may help his client to take. 

‘Some Contracts Have False Teeth. Interesting case-histories showing advisability 
of getting lawyer’s advice before contracting for work outside home 
state, even for federal.government. 

What Does a Transfer Agent Do? This illustrated pamphlet gives the high spots of 
a transfer agent’s services in 3 minutes reading time, with explanatory text 
if you want to read further. Of value to small as well as large corporations. 

ore Sales with Spot Stocks. Advantages found by many manufacturers in 
carrying spot stocks at strategic shipping points—and preliminary statu- 
tory measures necessary to protect corporate status. 

hen a Corporation Is P.W.O.L. A simple explanation of the-reasons for and 
purposes of the foreign corporation laws of the various states, and illus- 
trations of when and how a corporation makes itself amenable to them. 
Of interest both to attorneys: and to corporation officials. 
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